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Review number:  

Claim number:  

 

Application by   

for a review under the Accident Compensation Act 

Held at  

Date of hearing 19 April 2017 

Reviewer  

Present Mr   Mrs   (the applicant's wife in 
support), Ms Jeannette Brock (Mr  representative) all 
attending in person. 

Ms Jane Hamilton (for ACC) attending by telephone. 

 

 

Issue Whether Mr  is entitled to ACC funding of right shoulder 
surgery. ACC had declined to pay for the surgery in a decision dated 
26 October 2016. 

Decision Dismissed. 

 

 

Costs Sought. Costs awarded. 

Action Required. ACC to pay costs. 
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Decision 

I have considered whether Mr  is entitled to ACC funding of his right shoulder 

surgery. My decision in this matter is that the application is dismissed.   I find that the medical 

evidence does not support that the supraspinatus tear that is to be treated surgically was 

caused by the accident. Mr  is therefore not entitled to ACC funding of his surgery. 

In reaching my decision, I have considered Mr  evidence and submissions, ACC's 

case file and submissions, Mr Hirner's report dated 14 February 2017, Dr Sexton's comment 

dated 13 April 2017, the legislation and relevant case law. 

Background 

On 20 June 2016 Dr Rupert Scott, Mr  doctor, lodged an ACC claim for a sprain of 

the right shoulder/upper arm suffered on 8 June 2016. The accident was described as 

"unloading heavy timber off truck injured right shoulder". In his clinical notes Dr Scott recorded 

a full range of movement with pain on resisted movement. ACC granted cover under the Act 

for a right shoulder sprain. Mr  also has an ACC claim for a right rotator cuff sprain, 

suffered on 8 July 2002. 

Mr  was referred for radiological imaging and then to orthopaedic surgeon 

Marc Hirner, for assessment. On 16 August 2016 Mr Hirner applied to ACC for funding of 

arthroscopic surgery for reconstruction of the supraspinatus tendon and a subacromial 

decompression. ACC obtained Mr  medical information and sought comment on 

the surgery request from its clinical advisory panel. 

Radiological imaging 

Radiologist Kevin Scott reported on an X-ray taken on 8 November 2002 of both Mr  

shoulders. At that date he noted no fractures or focal bony lesions and stated that there was 

no sign of rotator cuff syndrome nor arthritis. 

Dr Scott reported on a further right shoulder X-ray and an ultrasound scan taken on 12 October 

2006 following complaint of pain in both shoulders. Dr Scott again reported no signs of rotator 

cuff syndrome nor arthritis on the X-ray. However, findings on the ultrasound were reported to 

be in keeping with tendinosis of the long head of biceps tendon, and calcification from calcific 

tendonitis in the distal subscapularis tendon.  The supraspinatus and infraspinatus tendons 

were reported to be normal, with no tears demonstrated. Dr Scott also reported no bursal or 

tendon thickening to suggest impingement on abduction of the humerus. 

Dr Scott was again the reporting radiologist on an X-ray taken on 20 June 2016. His findings 

then were: 

A well-defined oval osseous body anterior to the humeral head likely represents an old, 

ununited evulsion fracture fragment or an accessory ossicle. No recent fracture nor 

dislocation. Cortical sclerosis and subchrondral lucencies in the superolateral aspect of 

the humeral head in keeping with degenerative change are noted. There is early 

osteoarthritis of the glenohumeral and acromioclavicular joints. No soft tissue calcification. 
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Radiologist Carla Morkel reported on an ultrasound scan performed on 15 July 2016. Her 

conclusions were: 

1. Calcific tendinosis of the subscapularis tendon. The calcification demonstrated on the 

previous radiograph likely correlates to this, although on the radiograph it appears to 

be very inferiorly situated which explains it being interpreted as an old fracture 

fragment or accessory ossicle. No rotator cuff tear. 

2. Marked subacromial bursitis. 

An MR arthrogram of the right shoulder was performed on 27 July 2016 and interpreted by Dr 

Morkel and Dr Scott. The indication for the scan was a suspected SLAP lesion. Their findings 

included no muscle atrophy, degenerative change in the acromioclavicular joint, and 

degenerative cyst formation in the humeral head and greater tuberosity. Their conclusion was: 

1. Small, full-thickness tear of the anterior insertional fibres of the supraspinatus tendon. 

No muscle atrophy. 

2. Partial-thickness articular surface tear of the distal subscapularis tendon. 

3. High grade interstitial partial-thickness tear of the long head of biceps tendon. 

Mr Marc Hirner 

In a letter to Dr Rupert Scott dated 27 July 2016, Mr Hirner noted a diagnosis of: 

Probable impingement and possible substantial partial thickness tear supraspinatus 

tendon. 

He noted a history of pain and discomfort in the shoulder after Mr  had done some 

heavy overhead lifting of heavy timber off a truck and carrying it all day. He recorded that Mr 

 then developed pain in his shoulder, which radiated down into the deltoid region, 

with restricted range of movement. He noted that Mr  had previously undergone a 

left shoulder rotator cuff reconstruction. He noted the radiological findings of X-ray and 

ultrasound scan, which he considered did not show any major abnormalities, a type 1/2 

acromion, and calcific tendonitis within the subscapularis tendon. At that stage, he arranged 

for the MR arthrogram and a cortisone injection into the subacromial space of the right 

shoulder. 

Following receipt of the MR arthrogram, Mr Hirner submitted an assessment report and 

treatment plan to ACC for funding of surgery on 16 August 2016. As to a causal medical link 

between the proposed surgery and the covered injury, Mr Hirner stated: 

The above patient injured his right shoulder when he was lifting some heavy timber off a 

truck. It dropped on to his right hand with an eccentric force to his right shoulder and since 

then he has been symptomatic. Clinically, the above patient had evidence of impingement 

plus a torn supraspinatus. MR scan confirms a 1.5cm full thickness [tear] of the 

supraspinatus tendon. The above patient remains symptomatic despite non-operative 

measures and would now benefit from having an arthroscopic reconstruction of the 

supraspinatus tendon plus a subacromial decompression. 

When referring to the MRI scan, Mr Hirner noted that the supraspinatus tendon showed no 

retraction, and no atrophy or fatty infiltration. 
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Referral to clinical advisory panel 

ACC sought the opinion of its clinical advisory panel. On 25 October 2016, general surgeon 

and ACC medical advisor Mike Sexton provided a written comment on behalf of the panel. He 

noted that the doctor's initial clinical record of 20 June 2016 referred to a full range of 

movement but with pain, and pain on resisted movements. Dr Sexton noted the X-ray, 

ultrasound and MRI reports as well as the clinical record from the 2002 claim, noting pain of 

the right shoulder developing over several months after working with framing. He then stated: 

The described event suggests a controlled, if heavy, activity and there is some variation 

between the features reported on the ultrasound than that of the subsequent MRI, although 

the interval between the two and the lack of any further injury suggest that it is likely that 

the MRI report on the state of the tendons is likely to prevail. 

There were no features of an acute structural disruption reported on the ultrasound in terms 

of a bursal effusion or fluid around the rotator cuff and the clinical presentation suggests a 

symptomatic aggravation of the pathology to be addressed rather than a causal link with 

the claim under which funding is requested. 

ACC's decision 

ACC wrote to Mr  on 26 October 2016 declining to pay for the requested surgery, as 

it considered that a causal link between the accident on 8 June 2016 and the condition to be 

treated could not be established. 

Mrs Brock applied for a review on behalf of Mr  on 26 October 2016. 

Further report from Mr Hirner 

At the request of Mrs Brock, Mr Hirner provided a written report on 14 February 2017. He 

stated that Mr  diagnosis was directly related to a small rupture of the supraspinatus 

tendon caused by the work accident and not any other pathology in his shoulder. Surgery was 

required for that problem. In response to a question of whether the lifting mechanism caused 

a tear of the supraspinatus tendon, he responded: 

This patient was asymptomatic prior to this work-related incident and subsequently 

developed symptoms. I therefore believe that there is a direct causal link between the 

injury sustained at work and the clinical and radiological findings in this patient. 

Mr Hirner also stated that he did not think the symptoms were caused by gradual process or 

disease and disagreed with the opinion provided by Dr Sexton. He noted that Dr Sexton was 

a general surgeon, and thought he had based his report purely on the MRI scan findings. He 

considered the report to be flawed in its reasoning and had not referred to Mr Hirner's clinical 

examination. He then stated: 

As we all know, ultrasound scan is very operator dependent, it has nothing to do with the 

clinical symptoms and it is always almost superseded by the MRI scan report. The MRI 

scan report clearly notes a small full thickness insertional tear of the anterior supraspinatus 

tendon, there is no atrophy, there is no fatty infiltration in the tendon and minimal retraction. 

Mr Sexton notes that this patient had thinning of the distal supraspinatus tendon with high 

grade interstitial partial thickness tear of the long head of biceps with degenerative 

changes in the AC joint. I do not think that there is any dispute that this patient has those 

changes in the tendon, however they are not in any way related to this patient's symptoms 
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with surgery being required to treat purely a supraspinatus tendon tear. If Mr Sexton had 

taken the time to read my clinical note he would have noticed that this patient had 5-/5 

motor power in the supraspinatus tendon, he had normal power in the infraspinatus and 

subscapularis and he had no evidence of biceps pathology from a clinical perspective and 

in addition this patient had no symptoms related to the AC joint. We are all well aware that 

many patients have AC joint arthritis and never experience any symptoms and do not 

require any surgery for this problem. In addition on this patient's x-ray the patient had a 

type [sic] had a type 1/type 2 acromion and this in itself would not necessarily cause 

impingement or predispose this patient to a torn supraspinatus tendon. 

With reference to Dr Sexton recording the 2002 X-ray findings, Mr Hirner stated that he was 

not sure why he had brought this up. He pointed out that there was nothing shown in 2002 but 

the MRI scan findings now clearly showed a torn rotator cuff in 2016. He therefore concluded 

that there was obviously no relationship between the injury in 2002 and the injury in 2016. Mr 

Hirner also noted that the MRI scan was done approximately a month after the injury and 

stated that this may have been the reason why there was no blood or fluid around the torn 

supraspinatus tendon. He concluded by stating: 

In conclusion, I think there is clear evidence that this patient has sustained an acute injury 

to his rotator cuff and he has got a small tear. All of the other findings on the MRI scan do 

not correlate in any way with any of the clinical findings this patient presents with. 

Further comment from Dr Sexton 

In preparation for the review, ACC sought further comment from the clinical advisory panel on 

the claim, including Mr Hirner's report of 14 February 2017. In a further written comment dated 

13 April 2017, Dr Sexton stated in part: 

Clinically there was a full range of movement with pain. This mechanism describes a 

controlled activity which, while heavy, is not an unexpected wrench to the shoulder. In 

addition, the ARTP reports they were lifting heavy timber off a truck and carrying it all day. 

This does not indicate a specific injury event. Had there been an acute structural disruption 

of the supraspinatus tendon at that time, it would be expected that the client would be 

unable to continue with the same level of activity all day. 

In his report Dr Hirner indicates that there was a small full thickness insertional tear of the 

supraspinatus tendon without atrophy, fatty infiltration and minimal retraction. The 

description indicates that only part of the tendon was torn and the rest of the muscle and 

tendon were intact and functional as noted in his comment regarding the strength of the 

supraspinatus function, and in this instance atrophy and fatty infiltration would not be 

expected since the whole tendon needs to be disrupted, defunctioning the muscle, for 

these changes to occur. 

With regard to the rest of the rotator cuff, while this pathology is not going to be addressed 

as indicated by the surgeon, the presence of tendon pathology in the other elements of the 

rotator cuff indicate a more generalised rotator cuff change which includes the 

supraspinatus and does not support a single injury pathology to the supraspinatus tendon. 

On balance then the mechanism suggests that a symptomatic aggravation of the pathology 

is more likely than an acute structural disruption of the rotator cuff and the imaging findings 

are consistent with this ... 
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Review hearing 

Mr  evidence 

At the hearing, Mrs Brock handed in a sworn statement, signed by Mr  with attached 

photographs. Mr  gave affirmed evidence at the hearing which, together with the 

information in the affidavit, is summarised as: 

 On the day of the accident he had gone into town at Whangarei to pick up 20 lengths of 

H5 wet treated timber. These were 6-metre lengths of 100 X 50mm, weighing 

approximately 10kg per length. They had been loaded with a forklift by the supplier on to 

the truck. (From the photographs provided, this was an enclosed truck with a frame 

extending above the roof of the enclosed portion of the truck behind the cab and at the 

end of the truck, forming a rack.) The timber lengths were loaded on to that rack/bracket. 

As confirmed in a photograph of the truck with an adjacent tape measure, the roof rack 

was 2.170 metres from the ground. 

 He and a work colleague returned to the building site and started to unload the timber, with 

his colleague at the front and he at the back, just reaching up above and taking down the 

lengths individually. 

 The lift was awkward as they had to lift the timber above the top edge of the frame. When 

the colleague lifted his side, the timber dropped down on to his shoulder, and vice versa. 

 When lifting the third piece of timber, he felt sudden extreme pain halfway between his 

shoulder and elbow. There was nothing different about this lift than the previous two 

pieces. He paused for a while as he thought he had "done something" but thought it was 

just a sprain. He continued taking off the rest of the timber, but it was very sore and the 

pain got worse. 

 He continued to work the next day, thinking the pain would go away, but the pain got worse 

and his shoulder ached all the time. He could not sleep as the pain woke him up every 

hour. The arm ached from the elbow to the shoulder and became worse when using the 

arm for physical actions. He has had injections and took Panadol or Voltaren to be able to 

sleep. He has had to use his left arm more, for example to pick up coffee, as he is right-

handed. He was unable to perform building jobs that he should be able to do, as all 

movement is restricted and painful with loss of grip strength. 

 Prior to the accident he could saw, cut, lift, climb, paint, do gib stopping and digging - 

everything a builder was required to do, but could not perform these tasks now. 

 He had injured his left and right shoulder in 2002. He had a steroid injection or two for the 

right shoulder and the injury fully resolved. The steroid injection this time only lasted for a 

day or so after the first one. 

 He was hardworking, doing a very physical and demanding job as a site foreman on a 

multi-million dollar build, having to make important decisions all the time. This was difficult 

to do when he was tired from lack of sleep and in constant pain, which also made him very 

irritable. It had now got to the stage where, due to the pain and loss of strength, his 

shoulder gave way when he was lifting, forcing him to drop what he was carrying, and this 

was very unsafe. 
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 At present, he was doing light work at the office. 

 Mr  had also provided a letter from his employer, Rob Littlejohn Builder, dated 

18 November 2016, noting that Mr  was one of their most important employees. 

As lead foreman on a multi-million dollar project, he needed to have his full concentration. 

The letter stated that it was not practical or viable for them to replace Mr  As he 

was also dealing with high levels of health and safety on site, it was imperative that he 

function fully. The employer therefore supported his application for surgery funding. 

Mr  submissions 

 Mrs Brock provided written and oral submissions that are summarised as: 

 Mr  need for surgery was caused by a traumatic event when he suffered an 

acute injury to his rotator cuff, resulting in a tear that needed to be repaired. 

 Prior to the injury, he was completely symptom-free and had full use of his arm. 

 Regarding the 2002 imaging, Mr Hirner had stated that there was no relationship between 

the injury in 2002 and the injury in 2016. 

 Since the injury, Mr  suffered from lack of sleep and was in constant pain, causing 

irritability and weakness affecting his day-to-day life and livelihood. 

 The evidence relied on by ACC was speculative as the comments made by the clinical 

advisory panel member were of a general nature and not specific to Mr  injury. 

 The panel member was not qualified to conclusively comment on the imaging. Nor had he 

physically examined Mr  The panel member was therefore at a disadvantage 

and less weight should be given to that opinion. 

 Mr  presented to his doctor a couple of weeks after the accident. The employer 

had verified what happened and was disappointed that Mr  has not had his 

surgery by now. 

 Mr Hirner has noted that Mr  had some pre-existing condition, which would not 

be uncommon for a builder, but the symptoms were not related to that condition. 

 Dr Sexton had said the accident was a controlled event. He was not there and that opinion 

is speculative. 

 Mr Hirner had provided a detailed rationale as to why ACC should fund the surgery. 

Mr Hirner was a very experienced shoulder specialist and was emphatic that the accident 

had caused the injury. 

 The fact that Mr  did have wear and tear in his right shoulder did not exclude him 

from cover and entitlements. 

 Mr  has lost his ability to function as a builder. He has suffered a distinct injury 

within the guidelines of section 3 and section 26 of the Act for which ACC accepted cover. 

As noted by Judge Beattie in Hamilton v ACC [2013] NZACC 14: 
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... if subsequent investigations into the appellant's injury condition identifies a more specific 

medical condition as having arisen from that injury event, then that condition is to be taken 

as being included in the covered injury. 

 ACC cannot divide up what should be covered or when entitlements should start or end. 

(See Rosemergy v ACC [2011] NZACC 260.) 

 Mr Hirner's opinion should be preferred as he had provided a clear and concise report and 

he was the treating specialist. 

 There was no evidence that a full thickness tear of the supraspinatus tendon existed prior 

to the accident. 

 The MRI scan superseded the ultrasound scan, and it was taken a month after the 

accident, which explained why there was no blood or other acute indicators near the tear. 

ACC's submissions 

Ms Hamilton provided oral and written submissions for ACC that are summarised as: 

 ACC accepted that Mr  sustained a sprain injury of the right shoulder whilst 

unloading heavy timber from a truck. 

 The issue was the most likely cause of the supraspinatus tendon tear that required surgery. 

 Mr  had other pathology in his right shoulder, such as tears of the subscapularis 

and long head of biceps tendons, and acromioclavicular joint arthritis, which is 

asymptomatic and not being treated in the proposed surgery. Mr Hirner has stated that 

those conditions were not clinically relevant, but ACC considered they were relevant when 

considering causation. 

 It was not disputed that Mr  symptoms started on the day in question but that 

was a temporal link only. 

 Dr Sexton has pointed out that lack of muscle atrophy was not relevant as the tear was 

not complete. The fact that Mr  has other tears supports that the supraspinatus 

tear was degenerative. Mr Hirner has indicated that he was aware that tears can exist 

without symptoms. He was relying on the fact that Mr  was asymptomatic before 

the accident as proof of causation. This was insufficient, as recently confirmed in the 

District Court case of Nui v ACC [2017] NZACC 41. 

 Mr Hirner has not explained why it was more likely that the supraspinatus tear was an 

acute one rather than pre-existing, as were the other tears. 

 Overall, the evidence pointed to a degenerative condition in the shoulder and one which 

had now become symptomatic. 

 Mr Hirner's report was insufficient to set aside ACC's decision. 
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Relevant law 

The legislation 

Under clause 1 of schedule 1 to the Accident Compensation Act 2001, ACC is liable to pay or 

contribute to the cost of treatment for personal injury for which a claimant has cover under the 

Act.  

Section 25 defines "accident". Subsection 3 removes any presumption that an identified 

personal injury was caused by an accident. 

"Personal injury" is defined in section 26 and includes a physical injury suffered by a person 

such as a strain or sprain. Subsections 26(2) and (4) exclude a claim for personal injury that 

is caused wholly or substantially by a (non-work) gradual process condition, by disease or by 

the ageing process. In such circumstances, a claimant will not be entitled to receive statutory 

entitlements such as surgery.  

The case law 

The courts have stressed the need to establish a causative link between the condition for 

which cover or entitlement is sought and a personal injury caused by accident (Wakenshaw v 

ACC (High Court, Auckland CIV 2003-404-000021, 19 June 2003)). The responsibility for 

establishing that causal link on the balance of probabilities, meaning more likely than not, rests 

with the claimant (Johnston v ACC [2010] NZHC 1726, [2010] NZAR 673). 

More is needed than the triggering of an existing condition or accelerating a condition that 

would have been suffered anyway (Cochrane v ACC [High Court Wellington CIV 2003-485-

2099, 27 May 2004]). The accident must cause its own injury which continues to contribute to 

the incapacity. The courts have confirmed that evidence relating in time to the accident is 

important, but that alone will not be sufficient (See Gallagher v ACC [2010] NZACC 116). 

There must also be sufficient evidence to allow a valid inference of causation and not one 

based on supposition or conjecture (ACC v Ambros [2008] 1 NZLR 340). 

Analysis 

To be entitled to ACC funding, Mr  must establish, on the balance of probabilities, 

that the supraspinatus tendon tear in his right shoulder was caused by the accident on 8 June 

2016. I am not satisfied that this has been established. I have reached that conclusion in 

considering the following factors: 

Mr Hirner's evidence 

Mrs Brock has submitted that Mr Hirner's evidence should be preferred as he is experienced 

in treating shoulders and is the treating specialist. Whilst these are relevant considerations, 

the District Court has provided guidance as to how to treat conflicting medical opinion. As 

outlined in the case of Lucas v ACC [2015] NZACC 216, the Court stated: 

Whether evidence is admissible is a question of law but the weight that is to be given is a 

matter for the Court to determine in each case. In this jurisdiction, and, in particular, in 
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cases like this involving medical causation issues, the Court is confronted with having to 

resolve differences of opinions between a range of expert witnesses. The types of factors 

that need to be considered were discussed by Judge Ongley in the case of ACC v 

Mehrtens1, and although that case specifically involved identifying whether there had been 

a new injury or an exacerbation of an underlying condition in my view the considerations 

identified are equally applicable to many of the issues that come before the Court, including 

the type of causation issues in the present appeal. 

Judge Powell then went on to list a number of considerations that the Court will look at when 

weighing up competing medical evidence. One of the considerations was: 

The nature and quality of the evidence, both medical and factual. In relation to the medical 

evidence, particularly in an area where an opinion is relied upon, the Court will be 

influenced by the extent to which the medical opinion proceeds logically from as clear or 

settled a basis of fact as is possible (including the possible need for caution when 

significant reliance is based on a claimant's self report); appropriate analysis of that 

material including, where necessary, the presentation of a differential diagnosis; an 

appropriate level of regard for and consideration of medical research and studies bearing 

on the issue at hand applied to the particular facts of the case; and a logically reasoned 

conclusion which takes account of any differing views or factors which might contra 

indicate the opinion being presented. In this respect, an opinion which is seen to absorb 

and respond to matters (whether matters of fact or opinion) which challenge the view 

offered, will often be regarded as more persuasive. 

Mr Hirner has provided a two-page report and has expressed criticism of Dr Sexton's report, 

without countering the criticised aspects with any clearly explained alternative argument. Mr 

Hirner referred to his clinical examination as supporting an acute tear, but did not explain how 

those findings distinguished an acute tear from one caused by a gradual process. He referred 

to there being no atrophy or fatty infiltration in the tendon and minimal retraction, without 

explaining the relevance of those findings or why they were indicative of an acute injury. I note 

that there were no such changes referred to in respect of the other tendons with tears either, 

which Mr Hirner conceded were degenerative.  

He stated that the shape of Mr  acromion would “not necessarily cause 

impingement” but has not provided an explanation for the diagnosed impingement that is also 

to be treated in the proposed surgery. 

It would appear that his main reason for considering the injury to be an acute one is based on 

the temporal development of symptoms where previously there were none. In his history of 

the condition, Mr Hirner referred to overhead lifting of timber off a truck and carrying it all day 

long. However, in his assessment report and treatment plan he also referred to the timber 

dropping on to Mr  right hand with an “eccentric” force to his right shoulder. Mr 

 evidence was that alternately each timber length was pushed down into his 

shoulder when his colleague was lifting, or he stretched overhead when he was lifting the 

timber up over the bracket, pushing the timber into his colleague's shoulder. There was no 

                                                
 

 

1 [2012] NZACC 250 
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mention of the timber dropping on to Mr  right hand. Mr  description at 

the hearing is consistent with Dr Sexton’s understanding of the mechanism of injury. 

Dr Sexton’s opinion 

Although Dr Sexton did not have the benefit of hearing Mr  evidence regarding the 

circumstances of the injury, he did agree that the activity was heavy, and as already noted, 

his understanding of the mechanism of injury accords with Mr  description of the 

event. Although the activity was awkward and heavy, and involved extended overhead work, 

the event certainly did not sound like an uncontrolled activity, as described to me by Mr 

 Dr Sexton has noted all the radiological findings, including discrepancies between 

the features reported on ultrasound and those on the subsequent MRI, pointing out that the 

MRI report was likely to be a better reflection of the state of the tendons.  

Dr Sexton has explained why atrophy and fatty infiltration would not be expected in this case, 

as the whole tendon needed to be disrupted for those changes to occur. He has also 

specifically noted the clinical findings recorded by Dr Rupert Scott when consulted on 20 June 

2016, recording a full range of movement, and those recorded by Mr Hirner as indicating the 

supraspinatus tendon was functional. He noted that, had there been an acute structural 

disruption of the supraspinatus tendon at that time, Mr  would not have been 

expected to be able to continue with the same level of activity all day. Mr  confirmed 

in his evidence that he had continued to unload the rest of the timbers, albeit with pain. 

Although Dr Sexton is a general surgeon and not an orthopaedic surgeon, and has not 

examined Mr  I prefer his opinion to that of Mr Hirner. I find that his comments are 

more balanced than those of Mr Hirner, taking into account all the information in reaching his 

conclusion: that it was more probable that the accident had symptomatically aggravated the 

existing changes in Mr  right shoulder. 

Accordingly, I find that Mr  is not entitled to ACC funding of his right shoulder surgery. 

Costs 

Mrs Brock has requested certain costs on behalf of Mr  Under section 148(2)(b) of 

the Act, I can consider such an award of costs. Mr  has suffered symptoms in his 

shoulder since the accident. Mr Hirner has informed him that he requires surgery so it is 

understandable that he would believe that the accident was the cause of his need for surgery. 

I therefore find it was reasonable for him to apply for a review. 

Included in the costs sought by Mrs Brock were "legal fees" in the amount of $200 in addition 

to an amount of $350.83 claimed for preparation for review. She explained that, due to her 

time constraints, she had paid someone else to prepare written submissions on her behalf. 

Ms Hamilton objected to that particular cost. 

I consider that the drafting of submissions falls under the heading of "other preparation of case 

for review" in item (c) of Schedule 1 to the regulations. I do not consider that Mrs Brock's costs 

in paying someone else to prepare the submissions qualify as disbursements contemplated 

in the "other expenses reasonably incurred" provision of Schedule 1. The judgment of Judge 

Ongley in Jarvid v ACC [2012] NZACC 336 is relevant here, although the representative in 
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that case was seeking costs for preparing final written submissions after a review. Although 

the judge acknowledged that review hearings may have become more demanding of 

comprehensive presentation of evidence and submissions given the complexity of many 

reviews, he noted that the provision for preparation was limited to $350.83. As to including 

such item under "other expenses reasonably incurred" Judge Ongley stated: 

[5] …The word "expenses" has a well-established meaning in the context of costs in 

litigation. It relates to out-of-pocket expenditure on items such as communications, copying 

and travel. The examples given in the Schedule are arguably wider than the usual 

understanding of expenses, particularly the provision for time off work. But there is nothing 

in the examples that opens the door to a supplementary award for representation costs. 

… 

[8] In my view the item for preparation $350.83 sets a single limit for preparation of the 

case, both before and after the hearing. … 

I therefore find that the $200 “legal fees” sought as a disbursement by Mrs Brock falls outside 

the ambit of the costs allowed under the regulations, and disallow that amount.  

Accordingly, under the Injury Prevention, Rehabilitation, and Compensation (Review Costs 

and Appeals) Regulations 2002, I award the following costs: 
 

Lodging application $116.94 
 

Preparation for hearing $350.83 
 

Appearance at hearing $175.41 
 

Mr Marc Hirner's report fee (limited to 
the maximum allowed) 

$935.54 

 

Disbursements (including emails, 
photocopying and mobile calls) 

$50.00 

Total $1,628.72 
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Reviewer 

 

Date: 17 May 2017 

 

Appeal rights: All parties to the review have the right to appeal to the District Court; see the 

attached letter for more information. 

 




