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Decision 

I have considered whether Mr  is entitled to funding for shoulder surgery. My decision is 

that the application for review is dismissed. I find the condition requiring treatment was wholly 

or substantially caused by a gradual process of degeneration, and not materially caused by 

Mr  accidents in 2013 or 2015. 

Although he has not been successful, I find that Mr  acted reasonably in seeking review. 

I direct ACC to pay review costs. 

Background 

2013 accident 

On 16 December 2013, Mr  consulted a doctor at the Waikari Health Centre. The doctor 

recorded that Mr  had gotten his feet tangled up in a barbed wire fence and tripped, 

landing directly on his left shoulder and twisting his low back. He had pain from the shoulder 

down to the left hand, and tingling in his ulnar three fingers. 

The doctor recorded examination findings, saying: 

Moving slowly L shoulder generally tender around whole shoulder and upper humerus 

Deltoid much less bulky on Left than right (but previous L shoulder injuries) and I think 

muscle wasting may be reason for difference in contour (rather than dislocation) 

Movement: abduction to 80 degrees only passively and actively, impingement sign strongly 

positive 

The doctor’s impression was that Mr  had probably sprained his left rotator cuff, and 

possibly torn a rotator cuff tendon. The doctor also queried whether Mr  had a fractured 

humerus. 

The doctor diagnosed a left rotator cuff sprain and a lumbar sprain, and lodged a claim with 

ACC for cover for these injuries. 

Mr  did not seek any further treatment for this shoulder injury. 

2015 accident 

Mr  consulted a locum doctor at the Waikari Health Centre on 11 September 2015. Dr 

Saramaki recorded that Mr  had “felt sharp pain 3 wks ago in his L shoulder when he 

was turning a tap on.” He recorded that Mr  had also hurt his shoulder “3 y ago” when 

he fell from a fence. Dr Saramaki recorded his examination findings and referred Mr  for 

an ultrasound scan.  

Dr Saramaki diagnosed a left shoulder sprain and lodged a claim for cover for this injury with 

ACC. Dr Saramaki recorded on the form that Mr  had hurt his shoulder while turning a 

tap on 20 August 2015, but also noted the earlier accident when he fell from a fence. ACC 

accepted cover for a shoulder sprain. 
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Mr  underwent an X-ray and ultrasound scan of his left shoulder on 15 September 2015. 

The radiologist, Nadir Omar, reported that this showed bicipital tendinitis, mild AC joint 

arthropathy, and bursal thickening with bunching on dynamic impingement testing. The 

shoulder tendons were intact. 

It does not appear Mr  sought any further treatment for his shoulder for some months. 

The next record I have relating to treatment for the left shoulder is a GP consultation note 

dated 29 July 2016. On that date, Dr Camilla Peterson recorded that Mr  had dislocated 

his shoulder “in August of last year”. Dr Peterson recorded that Mr  now had a severely 

limited range of motion in his shoulder and visible muscle wasting. She referred Mr  for 

physiotherapy and for an ultrasound scan. 

Mr  underwent an X-ray and ultrasound scan of his left shoulder on 3 August 2016. The 

radiologist reported that this showed a ruptured long head of biceps tendon, calcific tendonosis 

in the subscapularis tendon, and a partial thickness tear of the supraspinatus tendon. He 

further noted thickened bursa with fluid present and impingement. 

Dr Peterson referred Mr  to an orthopaedic surgeon for further treatment of his shoulder. 

She reported that Mr  had worsening left shoulder pain and increasing weakness. She 

said: 

He injured the shoulder on the 20th of August in 2015. Retells that while working on the 

farm, dislocated the shoulder which he replaced himself immediately after. He thought [sic] 

care with own GP at the time and diagnosed with a shoulder sprain as did not elaborate 

on the details of the injury. He treated it supportively only and now nearly a year later, 

noting continued increase in pain and lack in mobility. He is very limited in ROM and unable 

to extend / abduct past 90 degrees secondary to pain.  

It appears Dr Peterson was describing the 2013 accident, but mistakenly reported that this 

occurred in 2015. 

Orthopaedic surgeon’s assessment 

Mr  saw Howard Swan, orthopaedic surgeon, for further treatment on 19 September 

2016. Mr Swan reported that Mr  had suffered a traumatic dislocation of his left shoulder 

“when he fell onto an abducted and externally rotated left arm when he fell from a fence near 

Waikari on 20/8/2015.” Again, Mr Swan was describing the 2013 accident 

Mr Swan reviewed the radiology, noting a partial thickness tear of the supraspinatus tendon 

and impingement. Mr Swan said the rotator cuff tear had likely resulted from the traumatic 

dislocation of the shoulder. He said there was a direct link between that accident and the need 

for surgery to decompress and debride the tear. He said the impingement was secondary to 

the tear. He described the ruptured biceps tendon as a chronic condition. 

Mr Swan applied to ACC to fund arthroscopic surgery. 

ACC’s investigation 

ACC referred the surgery funding request to its clinical advisory panel for review and comment. 

On 4 November 2016, Ray Fong, medical advisor, reviewed Mr  medical records 

relating to treatment of his shoulder. He concluded that Mr  was suffering from 

subacromial impingement with bursitis and rotator cuff tendonopathy. He said this was a 

gradual process condition and not one caused by an accident. 
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ACC’s decision 

On 8 November 2016, ACC wrote to Mr  to advise it was unable to fund his shoulder 

surgery. ACC said the information did not show a causal link between his accident in 2015 

and his need for treatment. 

Mr Rait lodged an application to review this decision on Mr  behalf on 12 January 2017. 

Further medical evidence for review 

Following ACC’s decision, further medical evidence has been provided: 

 Mr Swan’s amended ARTP dated 8 November 2016. This amends the date of injury 

and claim number to reflect the 2013 accident; 

 Dr Omar (radiologist) dated 26 January 2017, commenting on the ultrasound he 

performed on 15 September 2015; 

 Mr Swan’s report (undated) addressed to Mr Rait and responding to questions put to 

him by Mr Burger (ACC); 

 Dr Fong’s comment dated 27 March 2017; 

 Mr Swan’s report dated 26 April 2017 addressed to Mr Rait. 

Procedural note 

ACC provided new medical evidence four days before the hearing, and Mr Rait requested an 

opportunity to obtain final comment from Mr Swan. I convened the hearing on 5 April but 

adjourned it part-heard in order for Mr Swan’s final comments to be considered. The parties 

provided their final submissions in writing and I concluded the hearing on 12 May 2017. 

Review hearing 

Mr  case 

Mr  attended the hearing and gave evidence. He explained the circumstances of his 

2013 accident. He was working alone, checking stock on the farm. His vehicle became stuck 

in mud. He began walking back to the house and had to climb over a barbed wire fence. His 

pants stuck to the wire and while trying to free himself, he fell backwards into a ditch. He 

estimated he fell about two metres. He recalled landing onto his left elbow, and that his 

shoulder “popped out”.  

Mr  said he sat up and was in a lot of pain. He got up, pressed his arm against a fence 

post, and “gave it a good shove”. On the second attempt, his shoulder went back into place. 

On questioning, Mr  said the shoulder had definitely popped out; he was certain of this. 

He also said he was “a bit fuzzy” about the details of what he did in the immediate aftermath 

of the injury. 
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He said his wife was not home so he walked himself three kilometres to the medical centre, 

where he saw a locum. Mr  said he told the locum doctor that his shoulder had dislocated, 

but he wonders if the doctor didn’t believe him. He said the doctor was supposed to contact 

him for follow up, but never did. 

Mr  said his shoulder continued to cause him problems from that time. He couldn’t sleep 

on it. He explained that he did not seek further treatment because other issues in his life took 

priority. His wife was ill at that time, and he needed to sell his house. He was affected by his 

shoulder injury though, as he was unable to play golf anymore, or fix tractors. 

Mr  described the accident in 2015. He said an outside tap was seized shut. He grasped 

it with his left hand and went to turn it as hard as he could. He felt a snap, “like a guitar string 

snapping”. He then had tingling in his arm. He described having a great deal of pain in his left 

shoulder after this which he said was “almost agonising”. He wore a sling. He saw the doctor 

as soon as he was able to get away to do so. 

Mr  view is that the accident in 2013 caused his shoulder condition, and that the more 

recent accident only exacerbated the problem. He said his shoulder has not been normal since 

the 2013 accident. 

Mr  said he did not have these problems before the 2013 accident. He could play golf, 

sleep on his left side, and do Tai Chi without issues. 

Mr  also questioned whether the first X-ray and ultrasound had been done properly. He 

said the person who performed the scan was a trainee and did not have him move his arm 

around at all. The second scan he said was completely different as he was asked to move his 

arm around. This made him realise that the first one had not been done right. 

Mr Rait provided written submissions. His main points were: 

 Although there was initially some confusion, Mr Swan has now clarified that the need 

for surgery relates to the 2013 accident. 

 The injury suffered in 2013 was not treated properly and still had not resolved by the 

time Mr  was injured again in 2015. 

 Mr  is a stoically natured person who put up with his shoulder pain rather than 

consult a doctor. 

 Mr Swan is a highly respected orthopaedic surgeon and his opinion should be 

preferred over Dr Fong’s. 

ACC’s case 

Ms Hamilton attended the hearing and Mr Burger provided written submissions. ACC’s main 

points were: 

 Mr  recollections of the accident and treatment he received in 2013 are not 

consistent with contemporaneous records. The doctor’s clinical notes do not support a 

finding that Mr  suffered a dislocated shoulder. 

 Dr Omar’s recent report shows that the 2015 ultrasound scan was done correctly. 
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 Mr Swan originally sought funding for surgery to treat a rotator cuff tear, but has now 

changed his opinion and states surgery is required to treat the bursa. Mr Swan has not 

explained the reason for the change. 

 Mr Swan was mistaken about what happened in Mr  accidents and his course 

of treatment. His opinion is unreliable. 

 Dr Fong assessed the correct information and his opinion is better reasoned. 

Relevant law 

Clause 1 of Schedule 1 of the Act provides that ACC is liable to pay or contribute to the cost 

of a claimant’s surgery “for personal injury for which the claimant has cover”.   

Section 26 of the Act defines the term “personal injury”.  Personal injury includes physical 

injuries suffered by a person.  Personal injury does not include injuries caused wholly or 

substantially by a gradual process, disease, or the ageing process. 

The claimant has the onus of proving the need for surgery arises from the injury for which he 

has cover.  In Ambros v ACC [2007] NZCA 304, the Court of Appeal explained how causation 

is to be assessed: 

…a court’s assessment of causation can differ from the expert opinion and courts can infer 

causation in circumstances where the experts cannot. This has allowed the court to draw 

robust inferences of causation in some cases of uncertainty … However a court may only 

draw a valid inference based on facts supported by the evidence and not on the basis of 

supposition or conjecture. 

Analysis 

The issue I must decide is whether the condition requiring surgery was caused by Mr  

accidents in 2013 or 2015. If surgery is required to treat a covered injury, then ACC is liable 

to fund it. If instead, the medical evidence indicates that the condition to be treated was caused 

wholly or substantially by a gradual process, such as ageing or degeneration, then ACC is not 

liable. 

Initially I must identify the injury to be treated. In his application for surgery funding, Mr Swan 

reported his “specific diagnosis” as follows: 

His presentation would be most consistent with the partial thickness tear identified on 

ultrasound examination and its associated secondary impingement super-imposed on a 

chronically ruptured biceps tendon. 

Mr Swan recommended subacromial decompression, acromioplasty, tear debridement, and 

“labral debridement or repair as necessary”. This last portion of the proposed surgery is 

somewhat confusing as Mr Swan has not identified any injury to the labrum in his report. In 

any event, it is clear from this assessment that Mr Swan intended to treat the partial thickness 

tear of the rotator cuff tendon. 

More recently, Mr Swan has said the tendon tear is “tiny” and “not the pathology requiring 

surgery”. This is in direct contrast to his earlier request for surgery funding, but Mr Swan has 
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not explained his change of opinion. Mr Swan now states that surgery is required to address 

damaged subacromial bursa. In his latest report, Mr Swan again confirms that the condition 

requiring treatment is the damaged bursa, which he relates back to the subluxation or 

dislocation of Mr  shoulder in December 2013. Mr Swan states that “the surgery 

request is to deal with this damaged bursa which is the cause for his subsequent and current 

symptoms.” Accordingly, I will consider whether the injury to the bursa was caused by Mr 

 accident(s). 

I have first considered Mr Swan’s opinion about the cause of this condition. He explained that 

bursal thickening with bunching on dynamic impingement can be caused either by tension 

overload, or more commonly, by direct compression beneath the coraco-acromial arch 

through subacromial impingement. Mr Swan explained that the 2013 accident likely caused 

the condition: 

There [sic] good evidence to show that the accident event of 16 December 2013 caused 

bursal thickening due to physical damage which then caused bunching on dynamic 

impingement testing. The force and mechanism of the injury was consistent with physical 

damage to the subacromial bursa and the clinical findings on the day of injury of strongly 

positive impingement signs are important clinical evidence. 

Mr Swan also notes that there is no evidence that Mr  suffered from impingement 

symptoms before this accident. He says the X-ray did not show changes to suggest a gradual 

fibrotic thickening of the subacromial bursa. 

Somewhat confusingly, Mr Swan says it is irrelevant whether there was a full dislocation or 

subluxation of the shoulder, but then goes on to argue that there was likely a dislocation or 

subluxation of the shoulder. He said the clinical findings on 13 December 2013 of tenderness 

around the whole of the shoulder, limited motion, and sufficient pain to suspect a fractured 

humerus were in keeping with a traumatic subluxation and injured bursa. 

I note that the doctor who examined Mr  that day considered whether there had been a 

shoulder dislocation, but concluded that the clinical findings suggested muscle wasting rather 

than a dislocation. While acknowledging that this doctor was a general practitioner and not an 

orthopaedic specialist, I consider this evidence must carry significant weight because the 

doctor had the benefit of personally examining Mr  shoulder within hours of the 

accident. Conversely, Mr Swan did not see Mr  until almost three years later. 

I also note that Mr  shoulder has multiple changes, none of which Mr Swan attributes 

to trauma. Each of these changes are acknowledged to have been chronic or degenerative.  

This includes the partial tear of the supraspinatus tendon, the calcium deposits in the 

subscapularis tendon, and the rupture of the long head of biceps tendon. Mr Swan 

acknowledges that all of the changes to Mr  shoulder were caused gradually by 

degeneration except for the bursal thickening. It is not clear why he distinguishes this condition 

from the others. 

Dr Fong explains in his report that bursal thickening is not due to single episode injury. He 

says: 

There is no scientific evidence to support the claim that subacromial/subdeltoid bursal 

thickening or bursitis is due to a single episode injury.  

In actual fact bursal thickening is on the basis of fibrosis [citation omitted]. This is a gradual 

process condition.  
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Furthermore histology/microscopy of the bursal tissue confirmed an absence of acute 

inflammatory cell infiltration [citation omitted], which is definitive proof that acute single 

episode trauma is not the cause of bursal thickening and bursitis. 

As noted above, Mr Swan acknowledged that bursal thickening is more commonly caused by 

subacromial impingement, but, contrary to Dr Fong, maintained that it can also be caused by 

a one-off accident. 

I have also considered Dr Peterson’s consultation notes and referral to Mr Swan in August 

2016. Dr Peterson described a worsening condition, with increasing pain and weakness. She 

noted he now had a severely restricted range of motion. Dr Peterson’s findings are consistent 

with a gradual process condition that has worsened over time, rather than a one-off injury that 

occurred almost three years earlier. 

The parties also provided evidence and submissions about the reliability of the 2015 

ultrasound scan findings. While this would have been relevant if Mr Swan still sought to treat 

a rotator cuff tear, it would seem that these arguments are much less relevant to the question 

of whether the 2013 accident caused bursitis.  

On balance, I consider the medical evidence does not support Mr  claim that the 

accident in 2013 caused the bursitis that was diagnosed several years later and his 

consequent need for treatment. While I do not doubt Mr  evidence that his shoulder 

was painful after his fall from the fence, the medical evidence indicates that the condition of 

his shoulder was wholly or substantially caused by a gradual process of degeneration. I am 

unable to find that either of his accidents were a material cause of his need for surgery. 

Costs 

Although he was not successful, I consider Mr  acted reasonably in seeking review. 

Under the Injury Prevention, Rehabilitation, and Compensation (Review Costs and Appeals) 

Regulations 2002, I award the following costs: 
 

Lodging application $116.94 
 

Preparation for hearing $350.83 
 

Attendance at a case conference $58.47 
 

Appearance at hearing $175.41 
 

Mr Swan's report fee 26/4/2017 $935.54 
 

Disbursements $75.00 
 

Travel: 162km at 29c/km $46.98 

Total $1,759.17 
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Reviewer 

 

Date: 29 May 2017 

 

Appeal rights: All parties to the review have the right to appeal to the District Court; see the 

attached letter for more information. 

 




