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Decision 

I have considered whether Mr  lower back injury was caused by an accident on 9 March 

2013. My decision in this matter is that, on the balance of probabilities, his injury was caused 

by the accident. I therefore quash ACC’s decision and substitute it with my own. In other words, 

I have overturned ACC’s decision and issued a new one.  

In reaching my decision, I have considered written and oral evidence from Mr  written 

and oral submissions from his representative Mr Peart; ACC’s case file; ACC’s oral 

submissions at hearing; the Accident Compensation Act 2001 (“the Act”); and relevant case 

law. 

Background 

2013 Accident 

Mr  is a 41 year old plumber. He describes himself as being fit and strong prior to the 

relevant events and that he had to do a fair amount of moderately heavy work and crawling 

into spaces for his trade. He said he used to pride himself on how strong his back was. 

On 9 March 2013, he helped a friend retrieve water logged wooden telegraph poles from a 

swamp. The poles were very heavy, estimated to have been around 200kg. Mr  would lift 

one end of a pole and his friend the other.  

As the two men were attempting to lift a pole out of the swamp, Mr  twisted as he lifted 

his end. His evidence is that he felt and heard a sudden “pop” and felt instant pain in his lower 

back, which radiated down into his legs. 

Mr  stopped his activity immediately. 

ACC claim and treatment 

Mr  visited his doctor, David Crabb on 11 March 2013. He complained of a sudden onset 

of low back pain upon lifting heavy logs. Dr Crabb lodged an ACC claim on Mr  behalf, 

noting the reported back pain on the ACC injury claim form as “+++”. The diagnosis recorded 

on the claim form is “Acute back strain”. 

Dr Crabb signed Mr  off work for a week and referred him to an osteopath. Mr  visited 

osteopath, Suzan Premji, upon referral and continued to receive regular treatment from her 

through to 2015. He also took strong pain killers.  

Mr  returned to work, but avoided heavy tasks where he could. That restricted activity 

continues to the present day. 

2014 Accident 

By his own evidence, although the immediate pain gradually got better, Mr  back was 

never the same. On 13 June 2014, he injured his back again as he reached down to put his 
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socks on. He was standing at the time and twisted slightly as he bent down towards his lifted 

leg. 

Mr  pain continued and Ms Premji referred him for X-ray. The X-ray of 20 July 2014 

indicated there was “apparent left sacroiliac joint sclerosis and joint space narrowing” and that 

Mr  “lumbar spine [showed] early spondylosis” 

An MRI scan on 29 June 2015 revealed:  

 a small central posterior disc protrusion L4/5 indenting the dural sac but not causing 

significant central spinal canal or exiting nerve root compromise; 

 L5/S1 annular tear 

 L4/5 and L5/S1 mild proliferative facet degenerative change with no associated 

anterolisthesis or retrolisthesis. 

ARTP 

On 20 July 2015, orthopaedic surgeon Alistair Hadlow sought funding from ACC via an 

assessment report and treatment plan (ARTP) to carry out a L4/S1 posterolateral instrumented 

fusion of Mr  spine. He noted Mr  diagnosis as “discogenic low back pain with 

annular tears L4/5 and L5/S1”. 

Mr Hadlow described the causal medical link between the proposed treatment and the covered 

injury as: “  was putting on his socks and injured his back and most likely has an annular 

tear in one of his lumbar discs.” 

CAP comment and ACC’s decision  

ACC referred Mr  matter to its clinical advisory panel (CAP).  Orthopaedic specialist 

Peter Hunter commented on 24 August 2015 that Mr  condition was “not caused by any 

single injury event but is due to repetitive stresses and strains and constitutional factors.” He 

went on to comment that a causal link with the “covered injury cannot be established on the 

information available”.  

ACC declined to pay for Mr  surgery by way of letter that same day on the basis that Mr 

 condition requiring surgery was not caused by his accident on 13 June 2014. 

Second opinion – Mr Ferguson 

Dissatisfied with ACC’s decision, Mr  sought a second opinion from spinal surgeon, John 

Ferguson. In a report dated 27 November 2015, Mr Ferguson concluded that Mr   

“is coping very well in the face of quite significant post-traumatic disc degeneration. He should be 
covered by ACC as there is a clear history of injury with a plausible mechanism of damage to 
these two discs.”  

First review 

Mr  sought review of ACC’s decision of 24 August 2015.  ACC’s decision was quashed 

on the basis that Mr Ferguson’s report was “sufficient to require ACC to undertake a fuller 

examination of the March 2013 accident”.  The reviewer directed ACC to obtain comment from 
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an independent orthopaedic specialist as to whether the mechanism of the accident caused 

damage to the disc, which has gone on to cause discogenic disc disease. ACC was to issue 

a new decision upon receipt of that report. 

Independent orthopaedic comment 

In accordance with the above directions, ACC referred the matter to orthopaedic surgeon 

Gordon Howie. Mr Howie reviewed ACC’s file and made the following relevant comments: 

 An MRI… on 29.6.15 shows changes at the lowest two discs only with minor loss of signal and 
disc height. At L45 there is a 1.3 cm wide shallow central disc bulge with “annular tear” … with 
a small right L5S1 “annular tear” with trivial disc bulge and no nerve compression at either level. 
On the right in the inferior aspect of the body of L5 there is a small Schmorl’s node without 
significance.  There are no Modic type I or II end plate changes.  There are minor age related 
changes in the facet joints at L5S1. 

 Regarding the two described injuries, lifting under heavy load is known to increase loads within 
the lumbar discs and can be a precipitator to acute disc protrusion, while full lumbar flection 
with rotation, as in putting on socks can also increase load within a disc. However, disc 
protrusion is rare in a normal disc.  Further it is rare to injure two discs at once. 

 In the absence of… imaging and… radiculopathy shortly after the initial injury it is not possible 
to ascribe the episode of March 13 as causing a disc injury in any particular disc, either at L4/5 
or L5S1. 

 The right sided pain of the second episode is more possibly related to the mild right annular 
tear at L5S1 given the centrality of the L4/5 protrusion. 

 The changes seen on MRI can occur in the absence of trauma… Post traumatic disc 
degeneration has exactly the same appearances as non-traumatic disc degeneration and there 
are no radiological features which identify these changes as being due to trauma (except 
fracture).  

 [Mr  description of lifting a heavy load with feeling a “pop” and inability to continue is 
consistent with an acute disc injury. 

 On balance… the mild loss of disc height and signal is likely pre-existing and a common finding 
in persons aged 40 and does make a disc more liable to protrusion. 

 From the MRI scan… it is not possible to say when or which disc was injured in which incident, 
but the appearances of high intensity usually follow 3-6 months after a protrusion and with time 
(1-2 years) there is usually but not invariably a reduction in the intensity of the fluid signal within 
the disc (personal observation).  The changes at the lower two discs are likely to have occurred 
several months prior. 

 The version of events described by Mr  in the two episodes are not inconsistent with the 
limited physical findings… and the imaging findings of disc degeneration… with annular tear 
L5/S1 and central disc protrusion L4/5.  I cannot exclude the injuries as described as being 
causative of these secondary changes and possible need for surgical intervention. 

 In the absence of more immediate post-injury scanning it is not possible to be more specific 
regarding causation. 

CAP comment 

ACC again referred the matter to Dr Hunter for clinical comment, asking whether Mr Howie’s 

report supports a causal link between the ACC covered injury and the need for surgery. Dr 

Hunter’s response of 20 April 2016 simply stated that Mr Howie’s report “confirms that there 

is no causal link between any ACC covered injury to fund 2 level spinal fusion surgery.” 
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Dr Hunter provided a further point of note (insofar as is relevant), that “Post-traumatic disc 

degeneration” has no defining features and is the same as ordinary degenerative disc disease. 

Further decision 

On 27 April 2016, ACC issued a further decision declining surgery funding. ACC stated that 

the information provided showed that surgery was required to treat annular tears in the L4/5 

and L5/S1 lumbar discs and that this condition was not caused by Mr  accident on 13 

June 2014. 

Further review application and evidence in support 

Mr  applied for review of the 27 April 2016 decision on 4 July 2016 on the basis that his 

condition was caused by his accident of 9 March 2013.  

Ms Premji provided a letter of support dated 30 September 2016. She stated that she had 

been treating Mr  since March 2013 and that his symptoms had gradually worsened. 

On 10 February 2017, Mr Ferguson provided a further comprehensive report in response to 

direct questions from Mr  representative, Mr Peart. In response, Mr Ferguson: 

 maintained Mr  was suffering from post-traumatic disc degeneration (L4/5 and 

L5/S1); 

 recommended a discectomy, reconstruction and fusion; 

 maintained that Mr  ongoing pain was due to his covered back injuries, 

specifically, his accident in March 2013; and 

 opined that the assumption that multilevel disc pathology implies degeneration 

aetiology is fallacious. 

Mr Ferguson also commented on the mechanism of Mr  injury. He stated: 

The mechanism of injury and related pathology in terms of the scans is really rather 
straightforward and once again has been documented in numerous publications. There are series 
of in vitro models that come from Auckland University under the senior authorship of Peter 
Robertson that demonstrate a disc that is loaded axially with flexion and rotation is likely to fail at 
the posterolateral corners and result in a herniation once the annular tear has propagated. One 
imagines that as Mr  was bent forward lifting a telegraph pole and bringing it up there would 
be a combination of axial load, flexion and rotation incorporated in the injury. The resultant non-
healed annular tear with disc protrusion would go on to give him a combination of leg and back 
pain. 

Mr Ferguson enclosed a recent article on the aetiology of disc degeneration. He agreed with 

Mr Howie that post-traumatic disc degeneration appears the same as disc degeneration de 

novo1, whilst noting that Mr  had a clear injury history. 

Presumably on receipt of Mr Ferguson’s report, ACC reverted to Mr Howie by email seeking 

confirmation of ACC’s understanding of his report. It does not appear that a copy of Mr 

Ferguson’s report accompanied ACC’s email to Mr Howie. ACC understood Mr Howie’s report 

to suggest the following: 

                                                
1 Of new 
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 …the injury events as described by Mr  were adequate to cause the changes which are 
evident on imaging. However, the changes seen on imaging can be caused by trauma and 
non-trauma alike, therefore the radiology cannot be relied on to determine causation. The 
contemporaneous notes following 09/03/2013 are more supportive of a mild back sprain 
which resolved. There were similar clinical findings (no signs of radiculopathy) following the 
2014 event consistent with a mild back sprain. 

 …it was difficult to be more specific regarding causation in the absence of immediate post-
injury scanning as the features on imaging are present in half of the population. 

 …although the mechanism of injury is adequate the presentation following this is no [sic] 
indicative of an acute occurrence of the condition requiring surgery. 

Mr Howie confirmed the same and added that he had reviewed the radiographs from 10 July 

2014 and noted sclerosis of the superior end plate of L5 with both anterior osteophytic lipping 

of the superior aspect of L5 and posterior lipping of the inferior aspect of L4. In his view the 

changes would take more than a year to develop. 

Further Mr Howie noted that:  

[I]t is not possible to relate the size of an annular tear to the size of the original disc prolapse. 
Large central disc protrusions may not cause any nerve compression yet can resolve to leave 
a small annular tear but such lesions are associated with months of severe back pain and 
limitations of activity which seems not to be the case here. 

Review hearing 

Applicant’s case 

A review hearing was held on 13 April 2017.  A face to face hearing was scheduled to be held 

at Henderson; however, due to the prediction of Cyclone Cook hitting Auckland that day, the 

parties agreed that the hearing could be conducted by telephone.  

Mr  read from a written a statement of evidence filed that morning and he candidly 

answered my questions and those from ACC. The evidence for the applicant is summarised 

in the background above; however, Mr  added at the hearing that: 

 He suffered radiation of pain down his leg immediately after the 2013 accident and 

advised his doctor of that. He does not know why that was not recorded at the time. 

 He suffered immediate and ongoing “serious pain”. 

 His back has not come right since his accident in 2013. The fact that he has had to 

receive ongoing treatment is evidence of this. 

 While he has made the most of his situation at work, it has at times caused stress in 

the workplace as he cannot do the activities he used to.  It has also caused tension in 

the home, between Mr  and his partner. 

 He “never should have done it” (lifting the logs) and has “since learnt it’s the biggest 

no-no ever”. 

Mr Peart had filed written submissions and a bundle of documents prior to the hearing and he 

expanded on his submissions at the hearing. His submissions may be summarised as follows: 
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 The theory of Mr  case is that his condition is the result of a disc injury sustained 

in March 2013 during a significant heavy lifting event, which has destabilised his spine 

and caused damage as described by Mr Ferguson. 

 Mr  evidence supports this theory when you do not focus on the 2014 injury, 

which was far more likely to be an aggravation of the 2013 one. 

 The need for surgery has to be materially due to the accident (not solely due) and post 

traumatic consequences.  Mr  need for surgery is attributable to his covered back 

injuries, particularly that of 9 March 2013. The weight of evidence demonstrates a 

causal link between the 9 March 2013 injury, its aggravation on 13 June 2014 and Mr 

 need for surgery.  

 Mr  description of the 2013 event has been accepted by the specialists as 

consistent with an acute disc injury.  

 A proper understanding of the accident is vital to an assessment of causation. Mr 

Ferguson has explained the likely mechanism of injury. As per Mr Ferguson’s 

explanation, this was a forceful event resulting in a damaged disc and progressively 

requiring treatment. 

 The specialists agree that it is impossible to tell the difference between post-traumatic 

and de novo disc degeneration. Mr Howie has not rebutted Mr Ferguson’s theory that 

treatment is required due to a post-traumatic process (i.e. an exception to natural 

gradual process or disease). 

 A patient’s history is important as well as the interview, assessment and examination 

processes. Mr Howie did not examine Mr  The treating surgeon’s opinion should 

be preferred and relied upon. 

 Mr  has suffered from ongoing lumbar issues and ongoing symptoms. The facts 

suggest his 2013 injury did not resolve. His osteopath says she continued to treat him 

through to 2014 when he aggravated his earlier injury. Mr  had had no relief in that 

time. This conflicts with ACC’s understanding that it came right (which is contrary to 

the evidence). 

 Changes, described as “mild” and “early” were observed in Mr  spine in July 

2014.  That is not inconsistent with the sequence of events (an accident in March 2013) 

and this is realistically a post traumatic process. 

 Dr Hunter’s view was that this is a gradual process; however, the Act makes an 

exception for this if the degeneration is post-traumatic. Dr Hunter did not look at the 

2013 injury and looked at the imaging showing changes (although it is accepted that 

this was probably due to Mr Hadlow citing the 2014 injury and not the 2013 one). 

 Mr  injury has hampered his work.  The fact that he has tried to keep active 

should not be used against him. The reason he wants surgery is so he can continue to 

work. 

ACC’s case 
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Mr Reddy gave oral submissions for ACC at the hearing, which may be summarised as 

follows: 

 It is difficult in this case to determine causation, due to lack of contemporaneous 

records such as imaging at the time of the accident. 

 It is agreed that the claim in question is the March 2013 event and that the question is: 

is this event responsible for post-traumatic disc degeneration and the disc bulge? Or 

is it the event that brought these injuries and symptoms to light? 

 ACC is not liable if the event has triggered an underlying issue. 

 MRI scan findings such as the ones in this case are common even in asymptomatic 

patients. 

 Presence of an injury on imaging is not evidence of causation.  The specialists have 

agreed that post-traumatic degeneration and non-traumatic have the same 

appearance on MRI. There is no discrete injury.  

 Although we heard from Mr  at hearing that the pain radiated down his leg at the 

time of the accident, the contemporaneous medical evidence does not show radicular 

symptoms.  Mr Howie stated that the lack of radicular symptoms is more supportive of 

it being a sprain.  

 The contemporaneous material is more likely to be accurate. The contemporaneous 

notes are more supportive of a mild back sprain.  Similarly, the clinical findings in 2014 

are consistent with mild back sprain. It is not possible to ascribe the degenerative 

changes to the 2013 event.   

 Mr Howie accepts that the injury event is plausible and accepted that the changes may 

have been caused by trauma or non-trauma alike.   

 Mr Ferguson has not explained how the accident caused the injury. 

 Mr  medical notes stated that his symptoms worsened around the time he was 

renovating his house.  The evidence of ongoing symptoms was not present until the 

hearing. 

Relevant law 

Section 20 states that a person has cover for a personal injury caused by gradual process 

consequential on personal injury for which that person has cover.   

Under s 26 of the Accident Compensation Act 2001 (the Act) the definition of personal injury 

includes physical injuries suffered by a person, such as a sprain or a strain. Section 26 

expressly excludes injuries caused wholly or substantially by a gradual process (unless work 

related) or the ageing process, as being defined as a personal injury.   

Section 25 tells us that the fact a person has suffered a personal injury does not create a 

presumption that it was caused by an accident. 
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Under clauses 1 and 2 of Schedule 1 to the Act, ACC is liable to pay or contribute to the cost 

of treatment for a personal injury for which the claimant has cover, where the treatment is for 

the purpose of restoring his health to the maximum extent possible. Amongst other criteria, 

such treatment must be necessary and appropriate, given the nature and severity of the injury, 

other treatment options available and the cost of the treatment compared with the benefit of 

it. 

It is ACC’s responsibility to make every decision on a claim on reasonable grounds, having 

regard to the requirements of the Act, the nature of the decision and all the circumstances. 

Analysis 

Mr Peart in his written submissions cited Reddy v ACC [2010] NZACC 164 as stating that the 

issue is whether, on the balance of probabilities “there is a causative link between the likely 

injury suffered… and the medical condition that now requires surgery.” That is the question 

that I must consider for the purposes of this review: is it more likely than not that Mr  

accident on 9 March 2013 caused the annular tear and subsequent degeneration? If so, are 

those factors the material cause of Mr  need for surgery? 

The onus is on Mr  to show, on the balance of probabilities, that the condition requiring 

surgery was caused by an accident. 

What is the medical condition that now requires surgery? 

Looking at the history of this matter, it is at times difficult to identify the injury for which surgery 

is being requested. Indeed, this was a matter which ACC sought clarification on early in the 

review hearing.  

Mr  original ACC claim form of 12 March 2013 diagnosed Mr  injury as “acute back 

strain”. His second claim on 17 June 2014 was for “Pain in lumbar spine”.  

With the benefit of imaging, in the ARTP Mr Hadlow noted the diagnosis as “discogenic low 

back pain with annular tears L4/5 and L5S1”. Although Dr Hunter appeared to adopt Dr 

Hadlow’s diagnosis in his CAP comment on 24 August 2015, he does not directly address the 

diagnosis himself.   

Mr Ferguson gave a diagnosis of post-traumatic disc degeneration L4/5 and L5/S1 with 

paracentral disc bulge. This is maintained in his follow up of 10 February 2017. Mr Hadlow 

and Mr Ferguson each had the opportunity to examine and interview Mr  

Mr Howie initially stated that Mr  injury appeared to be a mild back strain which resolved. 

He then summarises the MRI findings in a similar fashion to Mr Ferguson’s diagnosis, but 

gives diverging comment on causation. 

The District Court case of Hamilton v ACC [2013] NZACC 14 tells us that while cover may 

have initially been granted for one thing (in Mr  case: acute back strain), where 

subsequent investigation identifies a more specific medical condition, that condition may be 

included in the covered injury. Providing it can be established that this injury was caused by 

accident (below), I take the small central posterior disc protrusion at L4/5, annular tears at 
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L4/5 and L5/S1 and disc degeneration L4/5 and L5/S1 as the current diagnosis to be included 

with the covered injury. 

Was this condition caused by an accident? 

In ACC v Ambros [2007] NZCA 304, the Court confirmed that, while there must always be 

sufficient evidence to enable a reviewer to draw a robust inference of causation, and that 

possibilities would not suffice, all the evidence, including the lay evidence, must be considered 

when a reviewer makes a causation finding.  Therefore, in considering whether Mr  

injury was caused by an accident, I must weigh up Mr  account of the injury and the 

various medical opinions.  

Medical evidence is key. Where there are contrary medical views, a reviewer must be guided 

by the courts on how to weigh differing evidence. In Jones v ACC (246/2004), for instance, 

the Court preferred specialist opinion on causation that was more comprehensive and 

supported by “proper logical and medical reasoning.”  

I found Mr  statement of evidence to be a helpful summary of events and he gave an 

honest and open account of his current status at the hearing.  He described the accident of 9 

March 2013 in detail and the effect his condition has had on his work and family life. As Mr 

Peart submitted, Mr  has shown a distinct “before and after” picture, which may be broken 

down as: 

 Mr  was previously fit and healthy. 

 He attempted to lift an extremely heavy weight and twisted at the same time. 

 He felt a distinct “pop” in his back and immediate pain which radiated down his leg. 

 That pain was ongoing and he has continued to receive treatment for it. 

 He aggravated that in 2014. 

 Imaging has shown a bulge, tears and degeneration. 

 His back has never been the same. 

 He now requires surgery. 

I have also had the benefit of detailed medical opinion. In this regard, I draw predominantly 

upon the views of Mr Ferguson and Mr Howie. Mr Ferguson is of the view that Mr  is 

suffering from “quite significant post traumatic disc degeneration” and that there is a “clear 

history of injury with a plausible mechanism of damage”.  

Importantly, and helpfully, Mr Ferguson breaks that mechanism down in his letter of 10 

February 2017.  At paragraph 4, he gives a physical and scientific description of how the tear 

and disc protrusion would be caused by the load of the logs, and the degeneration that would 

result from the same. ACC disagreed that paragraph 4 amounted to a clear description of 

causation. However, I am of the view that it amounts to clear, logical and persuasive medical 

reasoning.  
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ACC presented Mr Howie’s reports as being contrary to Mr Ferguson’s. That is inconsistent 

with ACC’s email to Mr Howie of 24 March 2017 which I find, overall, shows ACC’s 

understanding that the two specialists’ opinions are very close.   

I find Mr  “before and after” shot creates a strong temporal link between the nature of 

the accident and the nature of the injury.  That is supported by Mr Ferguson’s description of 

the mechanism of the injury and Mr Howie’s agreement that the events as described could 

have resulted in the injury. The totality of the evidence is sufficient for me to make a robust 

inference of causation. I therefore consider these factors tip Mr  case from being finely 

balanced, to being more likely than not.  

The specialists appear to agree that the requested surgery is the appropriate cause of action 

for an injury such as Mr  

Conclusion 

I consider that on balance Mr  accident on 9 March 2013 caused the injury and 

subsequent degeneration for which he now requires surgery. Accordingly, I quash ACC’s 

decision and substitute it with my own decision that ACC is to fund Mr  surgery. 

Costs 

Mr Peart submitted a note for the applicant’s costs in this matter. As the application was 

successful, I must award costs. Under the Injury Prevention, Rehabilitation, and 

Compensation (Review Costs and Appeals) Regulations 2002, I award the following: 

Preparation for hearing $350.83 

Appearance at hearing $175.41 

Dr Ferguson’s report fee $862.50 

Photocopying, printing, postage etc $100.00 

Time off work for Mr  (4h @ $33/h) $132.00 

Total $1,620.74 

                                                                                                                                           

Reviewer 

29 April 2017 
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Appeal rights: The applicant and ACC each have the right to appeal to the District Court; see 

the attached letter for more information. 




