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A three-way test 

It is inevitable in our mediation and dispute resolution work that we occasionally have a 

cause to pause, and to reflect on a particular intervention, question or action that we are 

about to make, and ask ourselves some questions. Questions like "will this add value to the 

process", "will this open a "Pandora's box", or perhaps "is this constructive". 

It's based on an inner consciousness that twitches our brain and says "hang on a minute". If 

it never happens to you, then maybe you have inadequate personal surface exposed to the 

environment and context of the mediation (or whatever process) and its dynamics. 

What I propose here, is a three way test before we use interventions that the "twitch" is 

telling us might be risky. These are guidelines, not rules, and I encourage you to adapt these 

three home spun principles for your own use. Or reject them entirely. They are questions 

that you can ask your-self, and then process, and then answer in a nano-second.  

Firstly, I ask myself "do I have the right?" 

There are 2 sets of rights to be considered here. Contractual rights and societal rights (or 

norms). 

Contractual rights spring from the formal and informal agreements that you have come to 

with the individual parties prior to and probably at the beginning of the mediation. Normally, 

these are enshrined in the agreement to mediate, and are things like confidentiality, good 

faith or about process. For example, rules around separate meetings come to mind. 

Societal rights and norms are things like a measure of fairness, the right to be heard, and 

make informed choice. They can be closely linked to culture, too. 

Secondly, I ask myself “do I have permission?” 

Permission can be explicit or implicit. We can explicitly ask “do you mind if I? …I would like 

to explore X a little, is that ok?…I’m thinking that it might be helpful  if we talk about and 

explore the background to your current relationship with Y, are you ok with this?…”would 

you mind rating your current relationship on a continuum of 1-10?” 

Implicit permission is when the level of empathy and trust between the mediator and the 

parties is such that you can proceed on the basis of the dynamics and feel of the mediation. 

It never hurts to check though. 

Thirdly, I ask myself “Is it ethical?” 

Most of us are bound by a professional code of ethics. They make clear what is considered 

ethical behaviour, and also form the touchstone for any disciplinary action that might be 

taken against us for a breach.  
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Organisations who we might be working for often have ethical standards that we must 

adhere to, also. And so too does society. 

We also have a personal set of values that we are likely to draw on.  I think of values as 

being the basic beliefs that as individuals we believe to be true. They are the bridge that 

we use to assess if things are right or wrong, fair or unfair. 

As dispute resolution professionals we are often juggling the natural tensions between these 

three sets of ethics and our own values. The three way test challenges us to consider these 

tensions and serves to warn us that a subjective value-override in preference to  adhering to 

professional, organization, or societal ethical standards might just place us in a dangerous 

place with our parties and for our professional  reputations.   

At the beginning, I suggested that we can process the three questions in a nano-second, 

and I believe we can. Sometimes I do. But we don’t have to, so don’t be afraid of a pause or 

silence, while you consider the ramifications of a particular intervention that you are 

considering. 

And I don’t believe anything will be lost if we say “let’s take a break so that I can think about 

how best the process can help you to move forward, and what I can do to specifically enable 

that”. 
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