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Dispute Resolution for Families going 
through Grief 

The death of a person can create significant stress for families and other people who are 
involved in making arrangements for any ceremony which marks the passing of that person.1     
There are many examples both within New Zealand and internationally of family disputes 
which at their worst become the subject of media attention. The report in the Christchurch 
Press (17 June 2015) about a dispute over burial versus cremation highlighted difficulties 
which can arise following the death of a loved one, friend or relative.   

There are numerous high profile examples of this sort of dispute. The death of one of New 
Zealand’s favourite comedian’s Billy T James sparked controversy about where he was to be 
buried and this is recorded forever in a movie made about Billy T James’ life.  

The death of James Takamore resulted in a seven year wrangle for control over where his 
remains were to rest. That dispute has recently been resolved through mediation arranged 
after the parties were unable to implement a decision made by the Supreme Court. Although 
the Supreme Court decision reaffirmed many common law principles and made 
determinations on the rights of various parties to do certain things, it did not resolve the 
dispute.2  

Whilst it could be said that these disputes are themselves part of the grieving process3, they 
take place in situations that are often highly emotionally charged and can set the scene for 
years of dispute which if not sorted can tear generations of family apart. 

There are a number of places where a dispute can arise which include: 

1) At the time of the person’s death where the dispute may be over the cause of death 
which may need to be determined by a coroner, some months and indeed sometimes 
years after the death of the person.  
 

2) Decisions on the arrangements for the funeral including who has the right to arrange the 
funeral especially where there are competing claims for “next of kin status”. Although the 
Administration Act sets out a regime for determination of who is the next of kin, the 

                                                
1 See the law Commission report on the Review of the Burial and Cremations IP34 The Legal Framework for 
Burial and Cremation in New ... p34.publications.lawcom.govt.nz/ 
 
2 Takamore v Clarke and Ors 2012 NZSC 116 

 
3See [DOC]Family disputes about funeral arrangements 
hrc.co.nz/files/7914/2374/.../ 
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http://www.google.co.nz/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=9&cad=rja&uact=8&ved=0CE8QFjAI&url=http%3A%2F%2Fip34.publications.lawcom.govt.nz%2F&ei=1WkQVfzvC4PbmAXv1YL4CQ&usg=AFQjCNEMERNWKlLk8gVVa__ISnReYnkadA&bvm=bv.88528373,d.dGY
http://www.google.co.nz/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=1&cad=rja&uact=8&ved=0CB0QFjAA&url=http%3A%2F%2Fhrc.co.nz%2Ffiles%2F7914%2F2374%2F5164%2FDisputes_about_funeral_arrangements.doc&ei=WS0YVaXSJIWimQXJsIHoBw&usg=AFQjCNGvBItzIazcIxyhYRkz7qw5CFpCtg&bvm=bv.89381419,d.dGY
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changing nature of family arrangements can lead to competing claims for example from 
a de facto partner or estranged children. 
 

3) Decisions on cultural practices especially where there are competing cultures and beliefs 
within the family. 

 
4) Decisions on the distribution of the deceased possessions especially where there is no 

administrator of the estate. 

Funeral directors and celebrants often with the assistance of Kaumatua and other respected 
community people are usually able to help families resolve conflict, however if they can’t 
then the only recourse for families is to make an urgent application to the High Court.  The 
High Court can make determinations on Wills and the right of an executor to make 
arrangements. The problem with this is often it is expensive and as in the Takamore case 
although the Court makes rulings often the dispute continues with further dispute resolution 
processes required to implement the outcome.  As in the Takamore case, the Police 
declined to be involved. 

FairWay Resolution believes that at these times of significant stress for families, it is useful 
for families to involve an expert family mediator who can work quickly with families in 
dispute. FairWay can make family mediators available within a very short time frame and at 
a known cost to help families reach agreement and move on from their dispute. We are 
experienced in handling disputes that involve multiple parties, cultural and complex issues. 

The Funeral Arrangement Dispute Resolution Service has been designed by FairWay taking 
into account FairWay’s knowledge and experience in running a number of dispute resolution 
schemes including the Family Dispute Resolution Service, Law Commission reports, 
international research and proven practice. This work recognises that the resolution of family 
disputes is a private matter rather than a public justice system matter because families do 
not just resolve one dispute - they need an approach that allows ongoing family dispute 
resolution. 

Specialist family mediators make a difference 

Not all mediators have the right skills to help families. But the basis of FairWay’s expertise in 
family dispute resolution comes from our operation of a Family Dispute Resolution Service 
on contract to the Ministry of Justice, carrying out around 1000 mediations per year. This 
service is for parents wishing to make care arrangements for their child or children in 
circumstances where the parents do not live in the same house. It is also used by 
grandparents and other people who have significant care responsibilities of a child or 
children. The service achieves between 85-95% resolution of family disputes, and ensures 
that parties focus on the needs of the children in all decisions.  

FairWay Resolution has 100 permanent staff and a further 170 specialist family mediators 
located throughout New Zealand. All FairWay’s family mediators are qualified as “Family 
Dispute Resolution Providers”, which is a qualification conferred by the Arbitrators’ and 
Mediators’ Institute of New Zealand, LEADR-IAMA, and the NZ Law Society.  
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FairWay’s Dispute Resolution service for families in grief is designed to encourage, support 
and inform less adversarial resolution funeral arrangement disputes with the aim of helping 
families to resolve issues and thereby avoid adding pain and complexity at an already 
difficult time. Mediations are confidential and are arranged taking into account the cultural 
needs of parties. The intervention of a mediator may also assist families consider how they 
may resolve related disputes such as  Testamentary promises Claims, Family Protection Act 
Claims, Administration Act challenges and  the management of the deceased’s estate. 

FairWay’s service is easy to access by phone on 0800 77 44 08 
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