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It seems to me that regulatory processes are bounded by rights. That is to say that likely 
engagements with clients and stakeholders are framed by legislation, codes and rules.  

It is also likely that those who you interact with are also in a rights-based frame, often 
poorly informed about codified rights, with a good layer of tightly held societal rights 
like freedom to do what they want and notions of societal fairness. 

It is also likely that the handmaiden of rights-power is also in the mix. Those who have 
the best knowledge of the legal and codified rights (expert power), the position power 
and have information power often use this power to enforce rights on the less powerful 
party.  

I invite you to consider the negative consequences of a rights/power approach to 
relationships and conversations. And to consider how you use the power that you most 
likely hold. I invite you to consider the consequences of a ‘power over’ relationship. 

A natural consequence of a rights/power approach to conversations, relationships and 
negotiation is conflict, and we know that unmanaged conflict is the stuff that disputes 
are made of. And no one that I know of really likes disputes unless they are paid to 
resolve them (like I am).  

So let’s back up a little and consider what conflict actually is, and how it differs from a 
dispute.  

Conflict can be usefully defined as an ‘expression of dissatisfaction or disagreement 
with an interaction, process, product or service’1 Conflict need not be destructive, and 
well-managed conflict is actually a necessary element of democracy as well as the 
development of thought and as an agent of positive change.  

It is unmanaged conflict that we should be wary of, which often turns into full blown 
disputes. A dispute is different to conflict and can be viewed as conflict that really really 
matters, and it mostly occurs as a sharp event in a specific moment of time. Conflict 

1 Costantino & Mercahant 
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management (which is the fold that I am inviting you into) is quite different to dispute 
resolution. One is a way of being; the other is a process. 

The costs of conflict are obvious, and can be broken into two categories: quantifiable 
transaction costs in monetary terms, and the less quantifiable but never the less costly 
effects arising from unmanaged human interaction. 

While a rights/power approach to relationships should not be totally dismissed (fit the 
forum to the fuss), I think that it would be obvious to the ordinary person that there just 
might be other approaches to conversations, negotiations and relationships that 
actually build relationships rather than destroy them, and might just have more 
enduring outcomes.  

Here, as an alternative, I would like to offer up the intriguing prospect of being 
‘unconditionally constructive about relations’. This does not mean that we capitulate and 
give in for the sake of the relationship, or that we make substantive gestures for the 
sake of the relationship (diamonds come to mind), but it does mean that we stay above 
the insult zone with our behaviours and do what we say we will do. Just for starters. 

It also means that we balance advocacy with enquiry, rather than just advocate our own 
positions2, and it also means that we build trust by doing what we say we will do. It also 
allows us to say to someone ‘all prayers are answered, but sometimes it’s no’ in a 
constructive and respectful manner. It means that to the greatest extent possible we 
purge from our vocabulary those awfully clumsy rules of ‘shouldn’t, wouldn’t , couldn’t, 
can’t’, and replace them with ‘that would be difficult because…’ and ‘is there another way 
we can achieve the same goal but meet the prescribed code at the same time’. 

You might see here that we are changing the game. We have added a new dimension to 
the rights and power approach. Let’s call it collaboration. 

And we do all of this stuff with humility, and all of the while building empathy. And 
understanding that empathy is different to sympathy and that in working relationships 
boundaries must still exist. 

And all of the while we reflect. We reflect in action during the event; how’s this going for 
me right now, and how’s it going for them right now, and what do I need to do 
differently? And we reflect on action (after the event); how did that go for me, how did 
that go for them, what worked, and what can I do better? 

ENDS 

2 Through balancing advocacy with enquiry, we drive our conversations and negotiations towards collaboration 
and satisfying our mutual and individual interests rather than only satisfying one person’s set of goals. 
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