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Mediating the care of children – Beyond 

Fisher and Ury? 

Fisher & Ury in their bestselling book “Getting to Yes: Negotiating Agreement without 

giving in” promotes the role of the mediator as assisting the parties to: 

1.   Separate the people from the problem 

2.   Focus on interests not positions 

3.   Invent options for mutual gain 

4.   Insist on using objective criteria 

5.   Know your best and worst alternative to a negotiated agreement. 

The authors use as an example a story where the parties negotiate an agreement over the 

distribution of an orange. The story is designed to demonstrate how mediators need to assist 

parties expand their thinking and warn off any mediator making any assumption about what 

is to be shared. The parties’ interests are identified as one party being interested in the peel 

and the other in the juice. The mediator is encouraged to focus on the process whilst it is up 

to the parties to come up with the terms of the agreement. 

The negotiation assumes that there is only one orange and that the orange is available for 

distribution. But what if that was not in fact the case. What if the discussion had occurred in 

the belief that there could never be one orange, or indeed if there was only one orange then 

both parties should be agreeing to plant the orange, so that an orange tree could grow and 

enable more oranges to be available in the future? 

This article looks at the difference between solving a problem where there is a perceived 

scarcity of resources and where there is a belief in there being enough resources. 

Enoughness is described as the state of being enough, sufficiency or adequacy. It is also a 

belief that there is enough. 

Indigenous philosophy often holds as a tenet that all people are related as individuals in 

balance with nature which means that the action of one person is interactive with everyone 

else in the society and impacts therefore on the group. 

The Family Dispute Resolution Act 2013 states that the mediator must assist identify the 

issues between the parties and assist the parties to reach an agreement on the resolution of 

those issues that best serves the welfare and interests of all children in the dispute. The 

dispute is defined as a dispute that will require an application under section 46F (i) of the 

Care of Children Act 2004 which means a dispute between guardians on the exercise of 

their Guardianship or care arrangements for the children. 
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In Family mediation it is said that the mediator needs to assist the parents to focus on the 

best interests of the children. The children are a scarce resource both because of their 

number and the time that is available for parents to share their care. Based on the traditional 

negotiation principles, the children’s care is arranged according to the days of the week, 

school terms and holidays, important events such as Christmas Day and notions of fairness 

as between the parents. 

This is also using objective criteria as promoted by Fisher and Ury. Objective criterial 

becomes more focussed when parents are encouraged to rely on international research 

about how the care of children should be arranged and even when that research may not 

have taken any account of the particular circumstances of any particular family or culture 

they are encouraged to make their care arrangements based on that objective information. 

The principles about children’s care in New Zealand are enshrined in the Care of Children 

Act 2004. Those principles include that a child’s safety must be protected and in particular 

the child must be protected from all forms of violence, a child’s care and development is the 

responsibility of their parents and guardians, that there must be ongoing consultation and  

co-operation between parents and any other person who has the care of the child under any 

parenting order. There should also be continuity in his or her care and development, the 

child’s identity including culture, their language and religious denomination should be 

preserved and strengthened and they should have continuing relationships with their 

matua/parents and wider family/whanau. 

At the heart of these principles is the notion that the care arrangements for children will 

involve many and ongoing discussions about how a child is to be raised. Rather than the 

children being a scarce resource for distribution, i.e. how can the each of the parents get 

enough of the child, the conversation should really be about what needs to be done to 

ensure the development of the child’s full potential.  It could be said that the task of raising 

children is no different to the task of raising a crop. The soil must be right for the planting of 

the seeds, the field must be nourished and threats to the survival of the crop such as pests 

and weeds must be eliminated. The survival of any society is dependent on the ability of its 

people to feed and nourish their descendants. 

If mediators were to approach family mediation on the basis of the philosophy of 

enoughness then the conversation more easily becomes about the interests of the children 

as they are the topic of the conversation. The conversation is also then about restoring 

balance for the family. There is no doubt that how we see the world is how we react. If we 

believe that the children are a scarce resource to be fought over, that the parents are in 

competition with each other for the love of their children, that there is a hierarchy which 

determines how children should be cared for, then that it the basis on which the conversation 

will develop. 

In this context the claims made by parents for their “rights” has power especially when those 

claimants seek to exclude other people from children’s lives. This is a scary place where 

many parents become fearful of being excluded, fear they will not get enough of the children 

or enough recognition of their rights. 

If we believe in enoughness and truly take account of the principles of the Care of Children 

Act then the conversation is about collaboration and sharing. Questions about how the 
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children fit within the wider family and how they will be nurtured in a way that promotes their 

full development are more likely to occur. The focus on ensuring children’s safety is about 

how can the threats or risks to their safety be identified and dealt with. It is impossible for 

children to be protected from all harm and some might say that children’s experiences are 

part of their development of resilience. The issue is about who is around to protect them, 

what resources are there within the family and community. 

Family mediation has more potential for enduring agreements when those agreements are 

resourced and supported by the children’s family.  To focus only on the children’s parents is 

to mediate in scarcity mode; to focus on the needs of the children is to mediate in 

enoughness mode. This is true especially because children grow and develop. A 5 year old 

has a lot more to offer than a baby and eventually these children become the parents of the 

future. 

Family mediation training needs to reconsider the message given by Fisher and Ury about 

how mediation or assisted negotiation should be approached and we as mediators might like 

to reconsider how we approach identification of issues, interests and development of options 

for resolving family disputes. 


