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Developing Online Dispute Resolution for Aotearoa: The case for culturally appropriate 

service design 

 

For online dispute resolution (ODR) to be delivered in a way that reflects Aotearoa’s unique 

cultural and legal context, dispute system designers need to ensure that ODR services 

strengthen rather than detract from the Treaty of Waitangi partnership and uphold our 

shared, system-wide commitment to best practice dispute resolution. 

 

The term ODR refers to a broad spectrum of ways technology is used to resolve disputes. 

This paper will focus on the concept of ODR as the “fourth party” and the application of ODR 

to “social disputes.”1 Daniel Rainey describes disputes that arise in family, workplaces and 

communities as “social disputes” that are qualitatively distinct from the online commercial 

and consumer disputes within which ODR originated.2 It is this extension of ODR into social 

disputes that is promising for access to justice while also requiring careful consideration of 

what is culturally appropriate. ODR could facilitate cheaper, quicker and easier to access 

dispute resolution for social disputes, however, there is also a real risk that ODR further 

entrenches existing biases and disempowers the people it is trying to assist. 

 

New Zealand can draw on existing scholarship and expertise when developing ODR 

processes. The National Centre for Technology and Dispute Resolution’s ‘Ethical Principles 

for ODR’ provide a useful starting point for how to deliver ODR in an ethical and transparent 

way.3 However, New Zealand has a unique cultural and legal context that needs to be 

considered when developing ODR services. The most significant element is the Treaty of 

Waitangi and the Treaty partnership that exists between Māori and the Crown.4 For ODR 

                                                      
1 The “fourth party” was coined by Ethan Katsh and Janet Rifkin to refer to the use of technology in dispute 
resolution alongside a third party neutral. The term was used in Ethan Katsh and Janet Rifkin Online Dispute 
Resolution: Resolving Conflicts in Cyberspace (Jossey-Bass, 2001). 
2 Daniel Rainey ‘The Culture in the Code’ (Mediate.com, 2009) 
<https://www.mediate.com/articles/culture_in_code.cfm> 
3 Leah Wing Ethical Principles for Online Dispute Resolution (National Centre for Technology and Dispute 
Resolution, 2016) < http://odr.info/ethics-and-odr/#_ftn1> 
4 This paper refers to the Treaty of Waitangi and the Treaty principles for simplicity. However, it is important to 
note that there are two texts, the Treaty and Te Tiriti, with differences between them. See Te Ara – The 
Encyclopedia of New Zealand for more information < https://teara.govt.nz/en/treaty-of-waitangi/page-2> 
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processes that will be used to deliver Government-funded or government-provided dispute 

resolution processes, there is an expectation that those processes will be consistent with 

the Treaty principles and delivered in a way that is responsive to Māori.5  

 

Cultural considerations in ODR system design - two examples  

 

The collection of data and insights through ODR applications is an example of how New 

Zealand’s unique cultural context will impact ODR. Dispute resolution is becoming 

increasingly insights driven. Data and information about how disputes arise and how they 

are resolved is valuable information that can be used to prevent future disputes and 

improve process in the sector or industry in which those disputes take place. ODR may allow 

for better insights to be collected and this will provide several benefits including the ability 

to use those insights to improve processes in a timely and agile way. More comprehensive 

data and insights will also support improved evaluation, monitoring and research of dispute 

resolution.6 This would be a welcome development given the limited amount of dispute 

resolution research in New Zealand.7 

 

Though the collection of more comprehensive disputes data and insights is desirable, we 

must remember that data is not merely information. A Te Ao Māori view is that ‘data is 

taonga.’8 Te Kuru Dewes identified “provenance, opportunity, and utility” as three aspects 

that can determine if data is a taonga.9 The provenance of data concerns how data is 

derived; “personal data, which relates to the individual, carries a high level of sensitivity and 

                                                      
5 The Treaty of Waitangi principles have been articulated in various ways by the courts, the Waitangi Tribunal 
and the Government. The Treaty principles include partnership, active protection, participation, good faith, 
equal treatment and redress. See the decision in New Zealand Māori Council v Attorney-General [1987] 1 NZLR 
641 and the Waitangi Tribunal ‘Principles of the Treaty: The Waitangi Tribunal and Treaty principles’ (2016) 
<https://www.waitangitribunal.govt.nz/treaty-of-waitangi/principles-of-the-treaty/> 
6 See Chapter 2 ‘Mediation Scholarship’ in Grant Morris and Annabel Shaw Mediation in New Zealand 
(Thomson Reuters, New Zealand, 2018). 
7 Ibid. 
8 Karaitiana Taiuru “Data is a Taonga. A customary Māori perspective” (2018) 
<https://www.taiuru.Māori.nz/wp-content/uploads/Data-is-a-taonga.pdf> 
9 Māui Hudson, Tiriana Hudson, Te Kuru Dewes, Pou Temara, Hēmi Whaanga and Tom Roa “‘He Matapihi kit e 
Mana Raraunga’ – Conceptualising Big Data through a Māori lens” in Hēmi Whaanga, Te Taka Keegan and 
Mark Apperley He Whare Hangarau Māori: Language, Culture & Technology (University of Waikato, Hamilton, 
2017) at 67. 
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should therefore be considered as a taonga.”10 Data will also be considered a taonga if it has 

utility “through technology or usefulness to the collective.”11 Dewes’ research also 

emphasised the need for protection of “information collected about individuals that identify 

the individuals or their whānau, or their circumstances.”12 It follows that the collection of 

data and insights about whānau participating in family dispute resolution, for example, will 

likely be considered a taonga due to the sensitive nature of those disputes and the 

whakapapa information included in the data. Therefore, if ODR was used to deliver family 

dispute resolution, consideration would need to be given to how the increased data and 

insights about family disputes could be used in a way that aligns with tikanga Māori and 

supports Māori individual and collective aspirations. 

 

A second example of the interface between ODR and cultural responsiveness is where ODR 

systems are designed to offer anonymity or to accentuate independence.13 A benefit of ODR 

is the ability for parties to participate in dispute resolution remotely, anonymously and 

through asynchronous communication. This benefits time poor and geographically isolated 

parties. There are also significant benefits for those who, for a variety of reasons, cannot 

participate in face-to-face dispute resolution. An obvious example is a survivor of family 

violence who may not feel able to participate face-to-face with their abuser. The use of ODR 

enables participation in dispute resolution where it is not otherwise possible. In contrast, 

processes that accentuate independence, anonymity and individual rights and 

responsibilities may not meet the needs of some Māori parties and whānau. In te Ao Māori, 

dispute resolution has a collective nature – ‘the whole community is responsible for 

maintaining and sustaining the values of that community’14 – and dispute resolution is 

underpinned by tikanga Māori including the principles of whanaungatanga, manaakitanga 

and mana.15 In te Ao Māori who says something is just as important as what is said. This is 

                                                      
10 Ibid at 66. 
11 Ibid at 66. 
12 Ibid at 67. 
13 Rainey, above n 2. 
14 Ministry of Justice He Hinatore ki te Ao Māori: A Glimpse into the Māori World (Ministry of Justice, 
Wellington, 2001) at 90. 
15 Carwyn Jones “Māori dispute resolution: Traditional Conceptual Regulators and Contemporary Processes” in 
Morgan Brigg and Roland Bleiker Mediating Across Difference: Oceanic and Asian Approaches to Conflict 
Resolution (University of Hawai’I Press, 2011). See also Joseph Williams “Lex Aotearoa: An Heroic Attempt to 
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because of the importance of mana and whakapapa to Māori dispute resolution. Therefore, 

online processes that allow for or require anonymity may not be consistent with tikanga 

Māori. It is important that online processes empower parties to uphold tikanga Māori, even 

in a virtual space.16 

 

Navigating the interface 

 

The discussion above provides just two examples of how the interface between ODR and 

culturally appropriate dispute resolution requires careful navigation. It is false to say that a 

digital platform for dispute resolution will be culturally neutral. Dispute resolution processes 

themselves are not neutral as they privilege Western norms, behaviours and values.17 

Similarly, online platform designers will bring their own biases and assumptions to their 

work.18  

 

There is no single solution, however, the principles of service design and the identification 

of the values that should underpin ODR processes provide a pathway.  Service design is a 

distinct approach to designing services and processes that puts people and whānau at the 

centre by gathering information from users about their needs, and finding the solution 

which works best for the people that need to use it. It is collaborative, holistic and will help 

maintain a focus on the needs of people who would be impacted by ODR service design. 19 

This is critical because technology can empower users but also subjects those users to 

power.20 In the creation of ODR services, developers, designers and third parties can 

                                                                                                                                                                     
Map the Māori Dimension in Modern New Zealand Law" (2013) 21 Wko Law Rw for a discussion of the core 
values that underpin tikanga Māori. 
16 Te Taka Keegan explains that new technologies have the ability to bring Māori together in virtual spaces, 
thereby upholding and facilitating whanaungatanga in new and different ways. Te Taka Keegan “Tikanga 
Māori, Reo Māori ki te Ipurangi: Māori Culture and Language on the Internet” (University of Waikato, 2000) 
<https://www.cs.waikato.ac.nz/~tetaka/PDF/TikangaMaori.pdf> 
17 Daniel Rainey “ODR and Culture” in Mohamed S. Abdel Wahab, Ethan Katsh and Daniel Rainey (ed.) Online 
Dispute Resolution: Theory and Practice (Eleven International Publishing, Netherlands, 2013) 
<https://www.mediate.com/articles/ODRTheoryandPractice10.cfm> at 200, 205. 
18 Tamarapa Lloyd ‘State of the State Article 9 - He oranga mo Aotearoa: Māori wellbeing for all’ (Deloitte, 
2018) at 4. 
19 See the Department of Prime Minister and Cabinet Policy Methods Toolbox ‘Design Thinking’ 
<https://dpmc.govt.nz/our-programmes/policy-project/policy-methods-toolbox/design-thinking> 
20 Orna Rabinovich-Einy & Ethan Katsh “Technology and the Future of Dispute Systems Design” (2012) 17 
Harvard Negotiation Law Review 151 at 197. 
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combine to perpetuate bias, power imbalances and disempowerment. Dispute systems 

designers and software platform designers must be alert to that risk. 

 

Secondly, the dispute resolution system needs to identify and demonstrate a commitment 

to values that will promote equality, equity, trust and respect. The design of ODR processes 

should then be underpinned by those values. ODR expert Leah Wing explains that ‘calls for 

universally shared values have often been utilised to frame the values of the centre to be 

imposed on the periphery and ignore the realities of cultural difference and the impact of 

power imbalances.’21 Designing for the centre in the hopes that the benefits will trickle out 

to the periphery (for example, vulnerable parties and marginalised groups) leads to poor 

services that are inaccessible and lack cultural responsiveness.  

 

To avoid this, ODR processes in New Zealand should be designed in a way that is consistent 

with the Treaty principles.22 This is an appropriate starting point for all social services in 

New Zealand, but particularly for those that are government-funded or established by 

statute. This is reflected in the Government’s own Digital Service Design Principles which 

recognise the need to ‘co-design and co-create to include Aotearoa New Zealand’s unique 

cultural, geographical political context from the beginning.’23 This includes recognising that 

‘Māori knowledge, experience, tools and skills ought to be viewed as a resource for use in 

design solutions.’24  

 

Finally, a service design approach is an agile and iterative approach. This means that 

processes are developed, tested, adapted and tweaked in response to user needs and 

feedback. Rainey explains that ODR application developers should ‘use a requirements 

elicitation approach to get the parties to identify their needs and define their culturally 

appropriate processes.’25 Practically, this would involve a co-design approach whereby a 

                                                      
21 Leah Wing “Ethical Principles for Online Dispute Resolution: A GPS Device for the Field” (2016) 3 Intl J on 
Online Dispute Resolution 2016 12 at 17. 
22 See above n 4. 
23 Digital Service Design Principle 9: Design for our unique constitutional and cultural environment. New 
Zealand Government Digital Service Design Standard (2018) Available at 
https://www.digital.govt.nz/standards-and-guidance/digital-service-design-standard/principles/design-for-
our-unique-constitutional-and-cultural-environment/ 
24 Ibid. 
25 Rainey, above n 2.  
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range of users, including Māori users, would inform the development of ODR platforms. A 

co-design approach would also work to ensure the needs of other groups and perspectives 

are captured in the design process (for example, people with disabilities or new migrants). 

An approach that is flexible and can be adjusted to suit the cultural and other needs of 

parties will ultimately be more responsive to those needs, while also building trust and buy-

in for ODR processes. 

 

Truly realising the transformative potential of ODR will require intelligent, culturally 

appropriate service design that harnesses the power of technology while ensuring that 

people and whānau remain at the centre. User-centred service design, underpinned by a 

commitment to best practice and the Treaty principles, can help create ODR processes that 

are fit for purpose and fit for Aotearoa. 
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